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1 PART 1. STATEMENT OF PURPCSE AND DEFI NI TI ONS

1.1 PURPGSE AND | NTENT

1.1.1 The purpose of Arkansas Pollution Control and
Ecol ogy Conmi ssi on Regul ati on Nunber 8 (Adm nistrative
Procedures), which is referred to herein as "Regul ati on" and which
may be cited as "Pollution Control and Ecol ogy Regul ation 8
(Admi ni strative Procedures),” is to provide adm nistrative
procedures to be followed by the Arkansas Pol |l ution Control and
Ecol ogy Conmi ssion ("Comm ssion"), the Arkansas Departnent of
Environmental Quality ("Department"), and persons involved in
proceedi ngs pendi ng before the Conm ssion or the Departnent
pursuant to all statutes under which the Conm ssion or the
Departnment has jurisdiction related to pernmitting decisions,
construction assi stance decisions, grants or | oans deci sions,
enforcenment actions, energency actions and rul emaki ng proceedi ngs.

1.1.2 It is the intent of the Comm ssion that the
provisions of this Regulation be |iberally construed so as to
provide a fair opportunity for a hearing on all matters addressed
herein to all persons who have a substantial interest and concern
in a specific question which is before the Conm ssion and to
expedite the admnistration of matters pendi ng before the
Conmi ssi on.

1.2 DEFI N TI ONS

As used in this Regulation, unless the context otherw se
requires:

1.2.1 "Adj udi catory hearing"” neans any hearing held
by the Comm ssion under the | aws adm ni stered
by the Comm ssion or the Departnent, for the
pur pose of receiving evidence as to violations
of laws or regulations or as to other
adj udi cations of facts or issues for which
such a hearing is provided.

1.2.2 "Adj udi catory proceedi ng" neans any proceedi ng
descri bed herein other than a rul emaking
pr oceedi ng.

1.2.3 "Adm ni strative enforcenent action” neans any
adm ni strative proceeding instituted by the
Depart ment agai nst a person charged with
violation of any |law, regulation, permt, or
order adm nistered by the Departnent.
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"Adm nistrative Hearing O ficer" neans a
person desi gnated by the Conmi ssion to act as
a judge in an adjudicatory hearing as provided
in this Regul ati on.

"Adm nistratively conpl ete" neans that al
information required by statute, regul ation,

or the application form has been submtted to
the Departnent for the purpose of processing a
permt application. An application that is
adm ni stratively conplete is not necessarily
technically conplete or conplete for other

pur poses.

“Affiliated person” includes, but is not
limted to:

(A) Any officer, director, or partner of the
appl i cant;

(B) Any person enployed by the applicant in a
supervi sory capacity over operations of the
facility which is the subject of the
application which may adversely inpact the
environment, or with discretionary authority
over such operations;

(C Any person owning or controlling nore than
five percent (5% of the applicant's debt or
equity; and

(D) Any person who is not now in conpliance or
has a history of nonconpliance with the
environnental |aws or regulations of this
state or any other jurisdiction and who

t hrough relationship by affinity or

consangui nity or through any other
relationship could be reasonably expected to
significantly influence the applicant in a
manner whi ch coul d adversely affect the

envi ronment .

"Chai rman" neans the Chairnman of the Arkansas
Pol I ution Control and Ecol ogy Conm ssi on.

"Civil penalty" neans any nonetary anount
assessed by the Director against a person for
violation of a law, regulation, permt, or
order adm nistered by the Departnment and

i ncl udes any in-kind services accepted by the
Director in partial mtigation of a cash
penal ty.
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"Conmmi ssi on" neans the Arkansas Pollution
Control and Ecol ogy Commi ssi on.

"Conmi ssion review' neans a proceedi ng by the
Conmmi ssion to review an action undertaken by
t he Departnent including enforcenent actions
and the issuance of adm nistrative orders,
permtting decisions, construction assistance
deci sions, and grants or | oans deci sions.

"Consent Adm nistrative Order"” means an
adm ni strative order entered into by consent
of the parties, including the Departnent.

"Construction assistance deci sion" neans a
final adm nistrative decision by the Director
pertaining to the operation of the Revolving
Loan Fund program and the E.P. A Construction
Grants program pursuant to the Departnent's
adm nistration of its Construction Assistance
program and any final decision by the Director
on any disputes arising thereunder.

"Default Administrative Order" neans a fina

order issued by the Director to a person who
has failed to respond in witing to a Notice
of Violation within twenty (20) days of its

recei pt as required by Subsection 2.3.3.

"Departnment” nmeans the Arkansas Departnent of
Environmental Quality, including the Drector
and Department staff.

"Director"” neans the Director of the Arkansas
Departnment of Environnmental Quality or the
Director's designee.

"Emergency Order” neans an adm nistrative
order issued by the Director pursuant to
specific authority provided by any | aw or
regul ati on adm ni stered by the Conm ssion or
t he Departnment w thout prior notice or

adj udi catory hearing, upon a finding that an
energency or immnent hazard exists.
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"Grants or | oans decision" neans a fina

adm ni strative decision by the Director on al
applications for grants or |oans and the fi nal
deci sions by the Director on any disputes
related to a grant or a | oan.

"M nor nodification" means a m nor

nodi fication of a permt as defined by other
regul ation or as determned to be routine or

i nconsequential in case-specific circunstances
by the Departnent.

"Notice of adjudicatory hearing" neans a
witten notification to the parties of an
adj udi catory hearing by the Comm ssion as
provided in this Regulation. This term does
not apply to a notice of public hearing or
publication of notice in a newspaper.

"Notice of Violation" neans a witten
notification to a person of alleged
violations. The Notice of Violation initiates
an adm ni strative enforcenent action.

"Permtting decision" neans a final

adm ni strative decision by the Director on al
applications for permts, permt renewals,

rei ssuances, revisions, nodifications, and
transfers; closure/post closure plan approvals
and nodi fications; the calculation of permt
fees; exenptions, variances and wai vers;
certifications or |icenses; bond reductions or
rel eases; and specific conditions inposed on
permts.

"Person" neans any individual; corporation;
conpany; firm partnership; association;
trust; joint-stock conpany or trust; limted
[iability conpany; venture; nunicipal, state,
county, or federal government agency,
authority or instrunentality; or any other

| egal entity, however organi zed.

"Presiding Oficer" means the person
desi gnated by the Commi ssion to hold a public
heari ng.

"Public cooment” neans any witten coment
received by the Departnent during the public
comrent period or any oral comrent received
during a public hearing.
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1.2.26

"Public hearing"” neans a hearing held pursuant
to the laws or regul ations adm nistered by the
Commi ssion or the Departnent for the purpose
of receiving comments fromthe public on a
permtting decision or on rulemaking. It is
not an adjudi catory hearing nor a public
nmeet i ng.

"Public Meeting"” neans an informal neeting
hel d by the Commi ssion or the Department for

t he purpose of exchanging information with the
public on a permtting decision, on

rul emaki ng, or on any issue of public
interest. It is not an adjudicatory hearing
nor a public hearing. Any coment nade at a
public nmeeting is not made on the record and
is therefore not received as a "public
comment”, as the termis defined herein.

"Public notice" neans the published
notification of any public hearing, permtting
deci si on, construction assi stance deci sion,
grants or | oans deci sion, rulemaking,
enforcement action or any other matter
undertaken by the Comm ssion or the Departnent
as provided in this Regulation

"Recomrended Deci sion of the Adm nistrative
Hearing O ficer" neans the witten
recomendati on, including findings of fact and
concl usions of |law, nmade by the Adm nistrative
Hearing O ficer to the Comm ssion at the

concl usion of an adjudicatory hearing or upon
a decision granting or denying the relief
sought in the matter

"Regul ation" or "rule" nmeans any regul ation
pronul gated by the Comm ssion pursuant to the
[aws it adm nisters.

"Rul emaki ng" or "by rule" neans a proceedi ng
to adopt, promulgate, revise or nodify any
regul ati on of the Comm ssion.

"Secretary" nmeans the designated secretary to
t he Comm ssi on.

"Speci al conditions" neans the conditions to a
permt issued by the Departnent inits

di scretion that are not specifically inposed
by |l aw or regul ati on.



1.2.33 "Stay" nmeans the postponenent or delay of a
deci sion of the Director.

1.2.34 "Third-party rul emaki ng" means any proposed
change in existing regulations submtted by
any person other than the Conm ssion or the
Depart nent .

1.2.35 "Violation" nmeans an instance of nonconpliance
by a person with a provision of a |aw,
regul ation, permt or order adm nistered by
t he Comm ssion or the Departnent.



2 PART 2. ADJUDI CATORY PROCEEDI NGS

2.1 PERM TTI NG DECI SI ONS

The procedures set forth in this Regulation apply to all
permtting decisions as defined in Section 1.2. However, the
requi rements of Subsections 2.1.3 through 2.1.9 and 2.1.10(a)(2)
do not apply to (1) closure/post closure plan approvals or
nodi fications; (2) the calculation of permt fees; (3) exenptions,
vari ances and waivers; (4) certifications or licenses; or (4) bond
reductions or releases. |In addition to conplying with the
requirements of this section, the Departnment shall follow any
ot her applicable state or federal public notice requirenents.
Application for a permt and other matters prelimnary to the
Director's issuance of a final permtting decision not specified
in
this Regul ation shall be as provided in applicable | aws and
regul ati ons.

2.1.1 Director as Permtting Authority

All permts shall be issued by the Director. Nothing in this
Regul ation, including the power to reverse or affirma permtting
decision by the Director, shall be construed to authorize the
Commi ssion to issue a permt.

2.1.2 Perm t Application Procedures

Al permt applications shall be filed with the appropriate
di vision of the Departnent on forns supplied by or approved by the
Departnment. The application forns shall conply with applicable
| aws and regul ations. No application shall be processed as
described in the foll owi ng subsections unless the application is
adm ni stratively conpl ete.

2.1.3 Definition of New Permt

For the purposes of Section 2.1, "new permt" neans a permt
obtained for a proposed facility, a transportation permt, or a
maj or nodification to a permt. The termdoes not apply to
permts resulting frommnor nodifications, adm nistrative
amendnents or transfers of existing permts.



2.1.4 Public Notice of New Pernmit Application

(a) Public notice of an admnistratively conplete
application for a new permt, as defined in Subsection 2.1.3,
shal|l be published in a newspaper of general circulation in the
county in which the proposed facility or activity is to be
| ocated, or, for a statewide permt, in a newspaper of statew de
circulation. The notice shall be in a format provided by or
approved by the Departnent. Proof of publication of the notice
shall be kept with the Departnment's file for the application. The
notice shall advise that any interested person nay request a
public hearing on the proposed permt by giving the Departnent a
witten request within ten (10) business days of the publication
of the noti ce.

(b) The notice required by Subsection 2.1.4(a)
shal | i ncl ude:

(1) The nanme and busi ness address of the
permt applicant;

(2) The type of action for which permt
application has been nade;

(3) The division of the Departnent review ng
t he application;

(4) The date the application was filed; and

(5 The city, town or community nearest to
the proposed facility.

(c) The applicant shall pay the costs of
publication of notice of an application for a new permt. The
applicant shall provide proof of paynent (i.e., a paid receipt) of
all costs of publication.



2.1.5 Request for Public Hearing on Application for
New Perm t

Any interested person may request a public hearing on a new
permt application. The request nust be in witing and nust state
reasons for the necessity of a public hearing. The request nust
be filed with the appropriate division of the Departnent within
ten (10) business days after publication of the notice of new
permt application. The Departnent shall have discretion whether
to hold a public hearing prior to the Director's final permtting
deci sion, unless otherwi se required by |aw or regul ation.

2.1.6 Public Notice of Draft Permtting Deci Sion

(a) Wen the Director proposes to nake a
permtting decision, notice of the draft permtting decision shal
be published in a newspaper of general circulation in the county
in which the facility or activity proposed to be permtted is
| ocated, or, for a statewide permt, in a newspaper of statew de
circulation. |[If the Departnment causes the notice to be published,
the notice may be conmbined with other notices of proposed
permtting decisions. Proof of publication of the notice shall be
kept with the Departnent's file for the permt.

(b) The notice required by Subsection 2.1.6.(a)
shal | i ncl ude:

(1) The nane and tel ephone nunber of the
di vision of the Departnent responsible for the
draft permtting decision;

(2) The nane and busi ness address of the
permttee;

(3) The type of action for which the
permtting decision is proposed to be issued,

(4) The date of issuance of the draft
permtting decision;

(5 A brief summary of the draft permtting
deci si on;



(6) A statenent that the draft permtting
decision is available for copying at the
Departnent; and

(7) A statenent that the subm ssion of
witten coments by any person will be accepted by
the Departnent during the public coment period.

(c) The applicant shall pay the costs of
publication of notice of a draft permtting decision. The
applicant shall provide proof of paynent (i.e., a paid receipt) of
all costs of publication.

2.1.7 Public Comment on Draft Permtting Decision

(a) Any interested persons nmay subnt to the
Departnment witten coments, data, views, or argunments on the
draft permtting decision during the public coment period. In
accordance with Subsection 2.1.13, only those persons who submt
public coments on the record shall have standing to appeal the
permtting decision to the Comm ssion.

(b) The public conmment period shall expire on the
thirtieth (30th) day after publication of the notice, unless
otherw se required by law or regulation. |If the last day of the
comrent period is a Saturday, Sunday or |egal holiday, the public
comrent period shall expire on the next day that is not a
Sat urday, Sunday or | egal holi day.

(c) The draft permtting decision and ot her
material relevant thereto shall be available for inspection and
copying at the Departnent during the public coment period. Upon
paynent of the costs for copying and shi pping, the Departnent
shal | provide copies to any person meking a request for copies,

i ncl udi ng any request by nail.

(d) After consideration of the witten conments
received within the public comment period, the Departnent, inits
di scretion, shall determne the necessity of a public hearing on
the draft permtting decision.

10



2.1.8

public hearing
permtting deci
and:

publ i c hearing.

Publ i ¢ Heari ngs

(a) In the event the Departnent decides to hold a
on an application for a new permt or on a draft
sion, the Departnent shall schedul e the hearing

(1) Gve notice of the date, tinme and pl ace
of the hearing by certified nail, return receipt
requested, to the permt applicant, to all persons
who have filed a tinely witten request for a
public hearing and to all persons who have
subm tted public coments on the record; provided,
however that in the case of comments submitted for
a group or by a petition, the Director my
designate a representative to receive the notice;

(2) Gve notice of the date, tinme and pl ace
of the hearing by first class nmail to all persons
who have requested advance notice of the public
heari ng; provided, however that in the case of
comrents submtted for a group or by a petition,
the Director may designate a representative to
receive the notice; and

(3) Gve notice of the date, tinme and pl ace
of the hearing by publishing the notice in a
newspaper of general circulation in the county in
whi ch the proposed facility or activity is to be
| ocated, or, for a statewide permt, in a newspaper
of statew de circul ation.

(b) Oal public corments will be received at the
A public hearing may continue until all persons

w shing to make comrents have been heard. However, if additional
oral comrents would not serve a useful purpose or would be

curmul ative or unduly tinme consum ng, the Presiding Oficer may
determ ne not to receive the additional comments, provided that
persons who have informed the Director in witing prior to the

heari ng of thei
the period for

r desire to speak shall be heard. An extension of
witten public coments, if announced at the public

heari ng, may be granted for up to twenty (20) days.

11



2.1.9 Publi ¢ Meeti ngs

The Departnent, in its discretion, may hold a public neeting
for the purpose of informally exchanging information with the
public on a permtting decision.

2.1.10 Final Perm tting Decision

(a) Director's Decision

(1) The Director shall announce his final
permtting decision in witing. The Director's
deci sion shall be nade upon consideration of the
conpl eted application, the public conments on the
record, if any, and any other materials provided by
| aw or regul ation applicable to the application or
other matter to be considered in the decision. The
Director may inpose special conditions upon the
i ssuance of a permt.

(2) The Director's final decision shal
i ncl ude a response to each issue raised in any
public coments received during the public conment
period, if any. 1In the case of any discharge
[imt, emssion limt, environnental standard,
anal ytical nethod or nonitoring requirenent the
record of the proposed action and the response
shall include a witten explanation of the
rationale for the proposal, denonstrating that any
technical requirenments or standards are based upon
general ly accepted scientific know edge and
engi neering practices. For any standard or
requirenment that is identical to a duly pronul gated
and applicable regulation, this denonstrati on may
be satisfied by reference to the regulation. 1In
all other cases the Departnent nust provide its own
justification wth appropriate reference to the
scientific and engineering literature or witten
studi es conducted by the Departnent.

12



(b) Issuance of Decision and Effective Date

(1) The date of issuance of a fina
permtting decision is the date notice of the
decision is served upon the applicant or permttee.
Service shall be deened conpl ete when the notice is
placed in the mail to the applicant or pernmttee as
provided in Subsection 2.1.10(c).

(2) Each final permtting decision issued by
the Director shall contain a certificate of service
i ndi cating the date of issuance as provided in
Subsection 2.1.10(b)(1). The certificate shall be
signed by the person causing the notice to be
placed in the mail.

(3) The effective date of a final permtting
decision is the date of issuance as provided in
Subsection 2.1.10(b)(1), unless a later effective
date is specified in the decision.

(c) Notice of Decision

The Departnment shall nmail by first-class nail notice of the
final permtting decision to the applicant or permttee and those
persons who submtted public comrents on the record. The notice
to all of these persons shall be placed in the mail on the sane
date. The notice shall include:

(1) The nane and busi ness address of the
applicant or permttee;

(2) The permt application identification
nunber ;

(3) A brief description of the Director's
final permtting decision

(4) Acertificate of service indicating the
date the decision was issued, as provided in
Subsections 2.1.10(b)(1) and (2); and
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(5) A statenent that the applicant or
pernmittee and any person submtting public coments
on the record may request an adjudicatory hearing
and Comm ssion review of the final permtting
deci sion as provided by this Regul ation.

(d) Paynment of Permt Fees

The Director shall not issue a final permt until the
applicant has paid all applicable permt fees.

2.1.11 Permt Transfers

An applicant for a transfer of a permt shall subnmt a
witten request for transfer of the permt on a form provi ded by
t he Departnment and submt the information required by Arkansas
Code Annotated 88-1-106 at least thirty (30) days in advance of
t he proposed transfer date. The permt is automatically
transferred to the new permttee unless the Director denies the
request to transfer within thirty (30) days of the Departnent's
recei pt of the disclosure information. This denial shal
constitute a final decision of the Director and nay be appealed in
accordance with the provisions of Section 2.5.

2.1.12 M nor ©Modifications

The final decision of the Director regarding a m nor
nodi fication of a permt is effective imediately.

2.1.13 Persons with Standing to Appeal to Conm ssion

(a) Only the applicant or permttee and those
persons who submtted public coments on the record, if a public
comrent period was provided, shall have standing to appeal a final
permtting decision to the Comm ssion. |If, however, no public
comrent period is provided for (1) closure/post closure plan
approvals or nodifications; (2) the calculation of permt fees;
(3) exenptions, variances and waivers; (4) certifications or
| icenses; or (4) bond reductions or releases, any person who
reasonably considers hinself injured in his person, business or
property by any of these decisions shall have standing to appeal.
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(b) The applicant or permttee who desires an
appeal nmust file a Request for Conm ssion Review and Adjudicatory
Hearing as provided in Subsection 2.1.14. Any other person who
desires an appeal nust file a Third-Party Request for Conm ssion
Revi ew and Adj udi catory Hearing; provided, however, that if a
person desires to participate in an existing appeal, a Petition
for Intervention is the appropriate pleading. Any Third-Party
Request for Commi ssion Review and Adj udicatory Hearing or Petition
for Intervention shall conply wth the requirenents of Subsection
2.5.3.

2.1.14 Request for Conm ssion Review and Adjudicatory

Heari ng

(a) The applicant or permttee may seek revi ew of
the Director's final permtting decision by filing a witten
Request for Conmm ssion Review and Adjudicatory Hearing with the
Secretary within thirty (30) days of the date of issuance of the
deci si on.

(b) The Request for Conm ssion Review and
Adj udi catory Hearing shall provide:

(1) The subject matter of the request
i ncl udi ng the nanme and address of the applicant or
permttee, the type of permt appeal ed, the date of
application, the date of the final permtting
deci sion, and the permt nunber;

(2) A conpl ete and detail ed statenent
identifying the |l egal issues and factua
obj ecti ons;

(3) Any avail abl e evidence, including
exhibits or affidavits;

(4) Certification that a copy of the request
has been served, in accordance with Subsection
2.5.7, upon all parties as identified in Subsection
2.5.1; and

(5 A request for the issuance, nodification,
or termnation of a stay, if desired, to avoid
substantial prejudice as provided in Subsection
2.5.12(b).
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2.1.15 Revi ew on Commi ssion Initiative
(a) The Comm ssion may, by majority vote within
thirty (30) days of the date of the Director's issuance of a
permtting decision, initiate adjudicatory review of the decision,
even if the parties thereto do not.

(b) Upon the Comm ssion's decision to initiate
review, the applicant or permttee and all persons who submtted
public coments on the record shall be served notice by the
Commi ssion of its decision to review. Any such person so served,
other than the Director and the applicant or permttee, desiring
to participate in the proceedings on review nust file a response
to the notice with the Secretary within twenty (20) days of
servi ce.

(c) The proceedings on review shall be held in
accordance with the provisions of Section 2.5. 1In the reviewthe
permt applicant or permttee shall be considered an indi spensable

party.

2.1.16 Appeal from Final Comm ssion Deci sion

The final decision of the Comm ssion on a permtting issue is
appeal able to circuit court as provided for in Arkansas Code
Annot at ed 8§88-4-222 - 8-4-229.

2.1.17 | napplicability

Not hi ng herein shall affect the ability of the Director to
term nate, suspend or revoke a permt for cause pursuant to the
procedures for enforcenment actions as specified in Section 2.3.

2.1.18 Non- Compl i ance Det erm nati on

(a) Purpose -- In order to ensure the continued
protection of the public health, safety, and welfare and the
environnment of this state, upon the determ nation that any
applicant for the issuance or transfer of any permt, |icense,
certification or operational authority, based on the standards
bel ow, has exhibited a history of non-conpliance or a pattern of
disregard for state or federal environnental |aws or regul ations,
the Director may deny the applicant’s request for the issuance or
transfer of any permt, license, certification or operational
aut hority.

(b) Disclosure Statenment — All applicants for the
i ssuance or transfer of any permt, |license, certification or
operational authority under the environmental |laws of this state
shall submt a disclosure statement to the Departnent. The
di scl osure statenent shall include but not be limted to the
follow ng information:
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are not

(1) The full name, business address, and
soci al security nunber of the applicant and al
affiliated persons;

(2) The full name and busi ness address of any
| egal entity in which the applicant holds a debt or
equity interest of at |east five percent (5% or
which is a parent conpany or subsidiary of the
applicant, and a description of the ongoing
organi zati onal relationships as they nmay inpact
operations within the state;

(3) A description of the experience and
credentials of the applicant, including any past or
present permts, licenses, certifications, or
operational authorizations relating to
envi ronnent al regul ati on;

(4) Alisting and explanation of any civil or
crimnal |egal actions by governnent agencies
i nvol ving environmental protection |aws or
regul ati ons agai nst the applicant and affiliated
persons in the ten (10) years inmediately preceding
the filing of the application, including
adm ni strative enforcenent actions resulting in the
i nposition of sanctions, permt or |icense
revocations or denials issued by any state or
federal authority, actions that have resulted in a
finding or a settlenent of a violation, and actions
t hat are pendi ng;

(5) Alisting of any federal environnental
agency and any ot her environnental agency outside
this state that has or has had regul atory
responsibility over the applicant;

(6) Any other information the Director may
require that relates to the conpetency,
reliability, or responsibility of the applicant and
affiliated persons.

(c) Exenptions - The follow ng persons or entities

required to file a disclosure statenent:

(1) (A Governnental entities, consisting only
of subdivisions or agencies of the federal
governnent, agencies of the state governnent,
counties, nunicipalities, or duly authorized
regional solid waste authorities as defined by
I aw.
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(B) This exenption shall not extend to
i nprovenent districts or any other
subdi vi si on of governnent which is not
specifically instituted by an act of the
CGCeneral Assenbly; and

(2) Applicants for a general permt to be
i ssued by the Departnent pursuant to its
authority to inplenent the National Poll utant
Di scharge Elimnation System for storm water
di schar ge.

(3) Any applicant that is a publicly held
conpany required to file periodic reports under
the Securities and Exchange Act of 1934, or a
whol |y owned subsidiary of a publicly held conpany,
shall not be required to submt a disclosure
statenment, but shall submit the nbst recent annua
and quarterly reports required by the Securities
and Exchange Conm ssion which provide information
regardi ng | egal proceedings in which the applicant
has been involved. The applicant shall submt such
other information as the Director nmay require that
relates to the conpetency, reliability, or
responsibility or the applicant and affiliated

persons.
(d)Denial — The Director may deny the issuance or
transfer of any permt, license, certification or operational

authority if the Director finds:

(1) The applicant has m srepresented or
conceal ed any material fact in the application or
di scl osure statenment, or in any other report or
certification required herein, or;

(2) The applicant has obtained or attenpted to
obtain the issuance or transfer of any permt,
license, certification or operational authority by
deliberate falsification or om ssion of relevant
information from di scl osure statenents; or

(3) The applicant has a docunented and
continuing history of crimnal convictions, based
upon violations of any state or federal
environnmental |aws or regulations; or
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(4) The applicant has a docunented history of
viol ations of state or federal environnental |aws
or regul ations that evidence an history of non-
conpliance or a pattern of disregard for state or
federal |aws or regul ations; and has either nmade no
attenpt or has failed to renedi ate the discl osed
vi ol ati on.

(A) I'n making a determ nati on of whether

a docunented history of violations of state or

federal |aws or regulations constitutes an

hi story of non-conpliance or a pattern of

di sregard sufficient to deny a permt, the

Director shall consider:

(i) The nature and details of the
violations attributed to the applicant;

(ii) The degree of culpability
of the applicant;

(iii) The applicant’s policy or
hi story of discipline, or both, as the
responsi bl e party for violations of state
or federal environmental |aws or
regul ati ons. Any viol ations of
environnental |aws or regul ations
addressed in any consent order in which
the applicant is in conpliance with the
terns of the order shall not be included
by the Director for consideration of a
determ nation of a history of non-
conpl i ance.

(iv) Whether the applicant has
substantially conplied with this state’s
statutes, rules, regulations, permts,
and orders applicable to the applicant in
this State relative to the activity for
which the permt is sought;

(v) Whet her the applicant has
substantially conplied with other states’
or jurisdictions’ statutes, rules,
regul ations, permts, and orders
applicable to the applicant relative to
the activity for which the subject permt
i s sought;
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(vi) Mtigation of the severity of
an environnental violation based upon any
denonstrati on of good citizenship by the
applicant including, wthout limtation,
pronpt paynment of administrative civil
penalties, civil danmages, cooperation
with investigations, term nation of
enpl oynent or other relationship with
responsi bl e parties or other persons
responsible for the activity described in
subsection (c) or other denonstration of
good citizenship by the applicant that
t he departnent finds acceptabl e;

(vii) Whether the best interests of
the public will be served by denial of
the permt; and

(viii) Any other information that
the Director may require fromthe
appl i cant.

2.2 CONSTRUCTI ON ASSI STANCE, CRANTS, AND LOANS DECI SI ONS

2.2.1 Applicability
The procedures set forth in this Section apply to al
construction assi stance decisions and grants or | oans deci sions as
defined in Section 1.2.
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2.2.2 Prelimnary Procedures

Al'l applications for construction assistance and all other
matters included within the definitions of "construction
assi stance deci sions" and "grants or | oans decisions" in Section
1.2 hereof and all other actions prelimnary to the Director's
decision including, but not imted to, the formof application,
public notice, public hearings, and public conments, shall be as
provided for by |law or regul ation applicable thereto.

2.2.3 Issuance of Director's Decision

(a) The Director shall issue a witten decision on
all construction assistance and grants or | oans natters within the
time periods specifically required by |aw or regul ati on applicable
thereto. 1In the absence of a specified time period, decisions
shall be issued no later than thirty (30) days after the
Departrment's receipt of all pertinent witten facts and argunents,
as determ ned by the Departnent.

(b) The applicant, if any, and all persons
submtting public cooments on the matter, if a comrent period was
provi ded, and all other persons required by law to be served wth
noti ce of the decision shall be served with notice. Unless
ot herw se provided by |law or regulation, the notice shall state:

(1) A description of the matter on which the
decision is made in reasonabl e detail;

(2) The Director's decision and date of
deci si on; and

(3) A statenent that the applicant, any
person subnmtting public comments on the record
during the public coment period, if any, and al
ot her persons entitled by law to do so, may request
an adj udi catory hearing and Comm ssion revi ew of
the Director's decision as provided by Subsection
2.2.4.
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2.2. 4 Request for Conmi ssion Revi ew and Adj udi catory

Heari ng

(a) The applicant for construction assistance or
any grant or | oan nmay seek review of the Director's decision by
the Comm ssion by filing a witten Request for Conmm ssion Review
and Adj udi catory Hearing. Any other person who desires an appeal
must file a Third-Party Request for Comm ssion Review and
Adj udi catory Hearing; provided, however, that if a person desires
to participate in an existing appeal, a Petition for Intervention
is the appropriate pleading. Any Third-Party Request for
Conmi ssi on Revi ew and Adj udi catory Hearing or Petition for
Intervention shall conply with the requirenents of Subsection
2.5.3. Any request governed by this subsection nust be filed with
the Secretary within thirty (30) days after the date the applicant
received witten notice of the decision.

(b) The Request for Conm ssion Review and
Adj udi catory Hearing shall provide:

(1) The subject matter of the request;

(2) A conplete and detail ed statenent
identifying the |l egal issues and factua
obj ecti ons;

(3) Any avail abl e evidence, including
exhibits or affidavits;

(4) Certification that a copy of the request
has been served, in accordance with Subsection
2.5.7, upon all parties as identified in Subsection
2.5.1; and

(5 Request for the issuance, nodification,
or termnation of a stay, if desired, as provided
in Subsection 2.5.12(b).

(c) The filing of a Request for Conm ssion Review

and Adjudicatory Hearing shall initiate a review of the matter by
t he Comm ssion in accordance with Section 2.5.
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2.2.5 Revi ew on Conmi ssion |nitiative

(a) The Comm ssion may, by majority vote within
thirty (30) days after the date the applicant received witten
notice of a construction assistance, grants or | oans deci sion by
the Director, initiate adjudicatory review of the decision, even
if the parties thereto do not.

(b) Upon the Commi ssion's decision to initiate
review, the applicant and all persons who submtted public
comrents on the record, if a conment period was provided, shall be
served notice by the Comm ssion of its decision to review. Any
such person so served, other than the Director and the applicant,
desiring to participate in the proceedings on review nust file a
response to the notice with the Secretary within twenty (20) days
of service.

(c) The proceedings on review shall be held in
accordance with the provisions of Section 2.5. 1In this reviewthe
construction assistance, grant or |oan applicant shall be
consi dered an indi spensabl e party.

2.3 ENFORCEMENT ACTI ONS

2.3.1 Applicability
(a) The policy of the Departnment is to seek
conpliance with the laws and regul ati ons adm nistered by it
t hrough cooperative efforts and to afford suspected violators a
reasonabl e opportunity to resolve violations through inform
procedures prior to the initiation of adm nistrative enforcenent
proceedi ngs unl ess the circunstances warrant otherw se.

(b) Nothing contained herein shall in any manner
abridge or interfere with the Departnent's ability to initiate
civil proceedings in courts of conpetent jurisdiction to restrain
or abate any violation of the laws, regulations, or permts
adm ni stered by it and to otherwi se enforce these | aws,
regul ations, and permts without first having instituted
adm ni strative enforcenent proceedi ngs hereunder. Further,
not hi ng contai ned herein shall in any manner abridge or interfere
wWith the Departnent's ability to seek crimnal prosecutions
concerning any violation of the laws, regulations, or permts
adm ni stered by it.
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2.3.2 | ssuance of Notice of Violation

(a) Except as otherw se provided in Section 2.4,
the Director shall not issue an order, except by consent, to any
person for violation of the |aws, permts, or regul ations
adm ni stered by the Departnent unless and until the person has
been served with a Notice of Violation and has had the opportunity
to request an adjudicatory hearing in accordance with Subsection
2.3.3.

(b) Wenever the Director determ nes that
reasonabl e grounds exist to believe that a violation has occurred
whi ch shoul d be addressed by the issuance of a Notice of
Violation, the Director shall cause such notice to be served upon
all persons alleged to be in violation. The notice shall state:

(1) Al alleged violations of which the
person i s accused,

(2) The civil penalty, if any, proposed by
the Director to be assessed for each viol ation;

(3) Corrective actions, including tine
frames, which in the Director's judgnent nust be
undertaken to renedy the violations or to otherw se
abate or contain any situation causing pollution or
the threat thereof;

(4) Any other neasure, such as permt
suspensi on or revocation, proposed by the Director
to be taken against the alleged violator;

(5) That the alleged violator nust file a
witten response to the Notice of Violation with
the Secretary within twenty (20) days of its
receipt, or otherwise the allegations therein wl|l
be deened proven and the Director may thereafter
issue a Default Adm nistrative Order affirmng the
al l egations as findings of fact, affirm ng the
assessnment of civil penalties, and ordering the
corrective actions and other matters, as stated in
the Notice of Violation; and
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(6) That upon filing a witten response
Within the tinme provided, the alleged violator wl|l
be entitled to a Comm ssion review and adj udi cat ory
heari ng upon the allegations and other matters
stated in the Notice of Violation

2.3.3 Response to Notice of Violation

(a) Any person served with a Notice of Violation
shall file a witten response thereto with the Secretary within

twenty (20) days of its receipt. |If this person fails to respond
within this period of time, the allegations contained in the
Notice of Violation will be deemed proven and the Director nay

thereafter issue a Default Admnistrative Order affirmng the

all egations as findings of fact, affirm ng the assessnent of civil
penal ties, and ordering the corrective actions and other matters,
as stated in the Notice of Violation.

(b) A witten response to a Notice of Violation
shal | provide the caption of the action and the docket nunber
assigned to the matter. The response nmay be in the formof a
general denial or may admt one or nore of the allegations and
deny others, and may contest the proposed civil penalties, if any,
or the corrective actions or other matters stated in the Notice of
Vi ol ati on.

(c) Awitten response to a Notice of Violation
shall initiate a review by the Conm ssion in accordance with
Section 2.5 unless the matter is resolved by stipulation or
settlement of the parties.

2.3.4 Finality of Default Adm nistrative O der

A Default Adm nistrative Order is a final order of the
Director. Except as provided in Subsection 2.3.5, such order nay
not be reviewed on its nerits by the Comm ssion unless the person
to whomthe order was issued files a Request for Conm ssion Review
and Adjudicatory Hearing and proves that his failure to respond to
the Notice of Violation was due to excusable neglect. Only then
wi Il the person be allowed an adjudicatory hearing on the nerits.
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2.3.5 Revi ew on Conmi ssion |nitiative

(a) The Comm ssion may, by majority vote within
thirty (30) days of the effective date of a Consent Adm nistrative
Order settling an adm nistrative enforcenent action or a Default
Adm nistrative Order, initiate adjudicatory review of the order
even if the parties thereto do not.

(b) Upon the Commi ssion's decision to initiate
review, the person to whomthe order is issued and all persons who
subm tted public coments on the record shall be served notice by
the Comm ssion of its decision to review. Any such person so
served, other than the Director and the person to whomthe order
is issued, desiring to participate in the proceedi ngs on revi ew
nmust file a response to the notice with the Secretary within
twenty (20) days of service.

(c) The proceedings on review shall be held in
accordance with the provisions of Section 2.5. 1In the reviewthe
person to whomthe order is issued shall be considered an
i ndi spensabl e party.

2.3.6 Public Notice of Notices of Violation and
Consent Admi ni strative Orders

(a) On or about the 10th day of each nonth, the
Director shall cause a list of all Notices of Violation issued,
and all Consent Admi nistrative Orders settling adm nistrative
enforcenment actions, entered into during the previous nonth to be
published in a newspaper of statewi de circulation. The notice
shal | i ncl ude:

(1) The identity of the person or facility
alleged to be in violation;

(2) The location by city or county of the
al I eged viol ati on;

(3) A brief description of the environnental

medi a i npacted by the alleged violation (i.e.
water, air, solid waste, hazardous waste);
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(4) The type of adm nistrative enforcemnent
action (i.e., Notice of Violation or Consent
Adm ni strative Order);

(5) The anount of the civil penalty, if any,
to be assessed,

(6) A statenent that the docunments for the
adm ni strative enforcenent action are avail able for
copying at the Departnent; and

(7) A statenent that the subm ssion of
written coments by any person will be accepted by
t he Departnent.

(b) Notice, as provided in Subsection 2.3.6(a),
shall also be given to each nenber of the Conmm ssion.

(c) No public notice shall be required for any
Notice of Violation or Consent Adm nistrative Order which has not
been executed by the Director.

(d) Subsection 2.4.2(b), rather than this
subsection, shall apply to public notice of Enmergency O ders.

2.3.7 Public Participation in Adm nistrative
Enf or cenent Acti ons

(a) Any person who subnmits witten conments within
the public comment period on the issuance of a Notice of Violation
shall be given notice of any adjudicatory hearing to be held in
the matter. In any such hearing, such person shall have the right
to intervene upon tinely filing a Petition for Intervention in the
form provided in Subsection 2.5.3(a)(2). Any other person who
reasonably considers hinself injured or at risk of injury in his
person, business or property may petition for permssive
intervention upon tinely application as provided in Subsection
2.5.3(a).
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(b) Any person who comments on a proposed Consent
Adm ni strative Order settling an adm nistrative enforcenent action
may petition, within thirty (30) days of the effective date of the
order, the Conm ssion to set aside the order and provide an
adj udi catory hearing. Such person shall file a petition with the
Secretary in the formof a Third-Party Request for Comm ssion
Revi ew and Adjudicatory Hearing. |If the evidence presented by the
petitioner is material and was not considered in the issuance of
the order, and the Comm ssion finds in |ight of the new evidence
that the order is not reasonable and appropriate, it nmay set aside
t he order and provide an adjudicatory hearing in accordance with

Section 2.5. [If the Conmm ssion denies an adjudi catory hearing
under this subsection, it shall provide to the petitioner notice
of and its reasons for the denial. The denial of such a hearing

shall constitute final Conm ssion action.

2.3.8 Effective Date of Consent Adm nistrative
O ders

(a) No Consent Adnministrative Order assessing a
civil penalty shall be effective until thirty (30) days after
publication of notice of the order as provided in Subsection
2.3.6. However, corrective action nmay be required to be taken
i mredi at el y upon execution of such an order if the order so
st at es.

(b) Any Consent Adm nistrative Order containing no
assessnent of civil penalties shall be effective upon its
executi on.

2.3.9 Effective Date of Default Adm nistrative
O ders

A Default Administrative Order shall be effective upon its
i ssuance by the Director

2.4 EMERGENCY ACTI ONS
2.4.1 Applicability

Al'l enmergency actions shall conply with the provisions of
this Section and with all [aws and regul ati ons adm ni stered by the
Commi ssi on or the Departnent.
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2.4.2 | ssuance of Energency Orders

(a) The Director, in his discretion, may issue an
Enmergency Order when necessary to neet an energency or situation
of i mm nent hazard. The order nay be issued verbally or in
witing and shall be effective inmmediately upon its issuance. |If
originally issued verbally, a witten order shall be issued to
confirmthe verbal order as soon as reasonably possible
thereafter. Al witten orders shall be served upon the person,
if any, to whomthey are issued.

(b) Imrediately follow ng the issuance of an
Emergency Order, the Director shall cause a "Notice of Emergency
Order" to be published in a newspaper covering the affected area
or in a newspaper of statewide circulation. The notice shal
contain a description of the action, the authority for taking the
action, and any other information appropriate to ensure that the
public is informed about the action.

2.4.3 Request for Commi ssion Review and Adj udi catory

Hear i ng

(a) Any person to whom an Energency Order is
i ssued may respond thereto by filing a witten Request for
Commi ssi on Revi ew and Adjudicatory Hearing with the Secretary
within ten (10) business days of the issuance of the order. The
written response to the order shall provide the caption of the
action and the docket nunber assigned to the matter. The response
may be in the formof a general denial or nay admt one or nore of
the allegations and deny others and contest the corrective actions
or other matters stated in the order

(b) An adjudicatory hearing shall be held within
ten (10) business days of filing the witten request with the
Secretary, unless otherwi se agreed by the person requesting the
hearing and the Director. Notice of the tine, date, and pl ace of
the hearing shall be given to the person requesting the hearing by
the Hearing O ficer at the earliest opportunity and by any neans
calculated to give actual notice to that person. The hearing
shall be held in accordance with the provisions of Section 2.5,
except for the tinme of the hearing as provided herein.
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2.4. 4 Revi ew on Conmi ssion |nitiative

(a) The Comm ssion may, by majority vote within
ten (10) business days of the Director's issuance of an Energency
Order, initiate adjudicatory review of the order, even if the
parties thereto do not.

(b) Upon the Comm ssion's decision to initiate
review, the person to whomthe order is issued, if any, shall be
served notice by the Conm ssion of its decision to review

(c) In any such review the person to whomthe
order is issued, if any, shall be considered an indi spensable

party.

(d) An adjudicatory hearing shall be held within
ten (10) business days of the Comm ssion's decision to initiate
review, unless otherw se agreed by the person to whomthe order is
issued, if any, and the Director. Notice of the time, date, and
pl ace of the hearing shall be given by the Admi nistrative Hearing
Oficer to the person to whomthe order is issued at the earliest
opportunity and by any neans cal culated to give actual notice to
t hat person. The hearing shall be held in accordance with the
provi sions of Section 2.5, except for the tinme of the hearing as
provi ded herein.

2.5 PRACTI CE AND PROCEDURE
2.5.1 Parties
The follow ng persons shall, as applicable, be nmade a party
to any adjudicatory proceeding initiated pursuant to this
Regul ati on:
(1) The Director;

(2) In the appeal of a permtting decision, the permttee or
permt applicant;

(3) Any person naned in and served with a Notice of
Violation or an Energency O der;
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(4) In a proceeding follow ng the issuance of a Notice of
Vi ol ati on, any person who has submtted public conments on the
record during the public comment period and filed a tinely
Petition for Intervention with the Secretary;

(5) Any person who has submtted public comment on the
record, tinmely filed, in accordance with Subsection 2.3.7.(b), a
petition to set aside a Consent Administrative Order settling an
adm ni strative enforcenent action, and been granted an
adj udi catory hearing on the matter;

(6) Any person who, in accordance with Subsection 2.5.3(a),
files a Petition for Intervention which is granted; and

(7) Any person who, in accordance with Subsection 2.5.3(b),
files a Third-Party Request for Conm ssion Review and Adjudi catory
Heari ng which is granted.

2.5.2 Represent ati on of Cor porations

In accordance with Arkansas |aw, any corporate party in an
adj udi catory proceedi ng nust be represented by an attorney who
shall file with the Secretary all pleadings and other docunents
for the corporate party in conjunction with that representati on.

2.5.3 Perm ssive Intervention or Third-Party Request

for Conmi ssion Review and Adj udi catory Heari ng

(a) Permssive Intervention

(1) (A)Any person who submtted comrents
during the public comment period nmay petition in a
timely manner for perm ssive intervention in an
adj udi catory hearing on a permtting
decision. |If for any reason, no public
comrent period is provided, any person who
reasonably considers hinself injured in his
person, business or property by a permtting
decision may tinely petition for perm ssive
i ntervention.
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(B) Any person who subnmitted comments
during the public comment period may petition
inatinmely manner for perm ssive intervention
in an adjudi catory hearing on a construction
assi stance decision or a grants or |oans
decision. If no public comment period is
provi ded on these natters, any person who
reasonably considers hinself injured in his
person, business or property by any of these
decisions may tinely petition for permssive
i ntervention.

(C© Any person who reasonably considers
himself injured or at risk of injury in his
person, business or property by an Energency
Order or a Notice of Violation may also tinely
petition for perm ssive intervention in an
adj udi catory hearing on such a matter,
regardl ess of whether that person submtted
comrents during the public coment period.

(2) The Petition for Intervention shal
i ncl ude:

(A (i) For an appeal of a permtting
deci sion, the name and address of the
applicant or permttee, the type of permt
appeal ed, the date of the application, the
date of the final permtting decision, and the
permt nunber;

(ii1) For an appeal of a construction
assi stance decision or grants or |oans
deci sion, the nane and address of the
applicant, the type of decision, the date
of the decision, and any identification
nunber assigned to the matter by the
Depart nent;

(iii)For a Notice of Violation or an
Emer gency Order, the caption of the
action and the docket nunber assigned to
the matter;
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(B) A statenent of the interest of the
petitioner and how his interest is or may
be adversely affected;

(C© A conplete and detail ed statenent

identifying the legal issues and factual
obj ecti ons;

(D) Any avail abl e evidence, including
exhibits or affidavits. |If a public comrent
period was provided and the evidence was not
presented, a statenent of the reasons for
failure to present evidence nust be provided;
and

(E) Certification that a copy of the
Petition for Intervention has been served, in
accordance with Subsection 2.5.7, upon al
parties as identified in Subsection 2.5. 1.

(3) The Admnistrative Hearing Oficer's
denial of a Petition to Intervene shall stand
unless a witten objection is filed with the
Secretary within ten (10) busi ness days of the
ruling. The Secretary shall place the objection
for oral argument before the Conm ssion.

(b) Third-Party Request for Comm ssion Review and
Adj udi catory Hearing

(1) The prerequisites for filing a Third-Party
Request for Conmm ssion Review and Adj udi catory
Hearing are as follows:

(A) Any person who desires a review of a
permtting decision which has not been
appeal ed by the applicant or permttee and who
subm tted coments during the public comrent
period shall file a Third-Party Request for
Commi ssi on Revi ew and Adj udi catory Hearing
wWith the Secretary within thirty (30) days of
the date of issuance of the permtting
deci si on.
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(B) Any person who desires a review of a
construction assi stance decision or grants or
| oans deci si on whi ch has not been appeal ed by
the applicant shall file a Third-Party Request
for Comm ssion Review and Adj udi catory Heari ng
with the Secretary within thirty (30) days of
the date the applicant received witten notice
of the decision fromthe Departnent.

(C Any person who desires a review of
an Energency Order which has not been appeal ed
by the alleged violator shall file a Third-
Party Request for Conm ssion Review and
Adj udi catory Hearing with the Secretary within
ten (10) business days of the issuance of the
order.

(D Any person who comments on a
proposed Consent Adm nistrative Order settling
an adm nistrative enforcenent action and who
desires a review of the order shall file a
Third-Party Request for Conm ssion Review and
Adj udi catory Hearing within thirty (30) days
of the effective date of the order, in
accordance with Subsection 2.3.7(b).

(2) The Third-Party Request for Conm ssion
Revi ew and Adj udi catory Hearing shall include:

(A (i) For an appeal of a permtting
deci sion, the nane and address of the
applicant or permttee, the type of
permt appeal ed, the date of the
application, the date of the permtting
deci sion, and the permt nunber;

(ii1) For an appeal of a construction
assi stance decision or grants or |oans
deci sion, the nane and address of the
applicant, the type of decision, the date
of the decision, and any identification
nunber assigned to the matter by the
Depart nent;
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(ii1) For an Energency Order or a
Consent Administrative Order, the caption
of the action and the docket nunber
assigned to the matter;

(B) A statenment of the interest of the
third-party and how his interest is or may be
adversely affected,

(C A conplete and detail ed statenent
identifying the legal issues and factua
obj ecti ons;

(D Any avail abl e evidence, including
exhibits or affidavits. |If a public comrent
period was provided and the evidence was not
presented, provide a statenent of the reasons
for failure to present the evidence;

(E) A request for the issuance,
nodi fication, or termnation of a stay, if
desired, to avoid substantial prejudice, as
provided in Subsection 2.5.12(b); and

(F) Certification that a copy of the
Third-Party Request for Conm ssion Review and
Adj udi catory Hearing has been served, in
accordance wth Subsection 2.5.7, upon al
parties as identified in Subsection 2.5. 1.

2.5.4 Failure to Conply with Tine Linmtations and
Pl eadi ng Requi renents

(a) An action brought by any person who fails to
a Request for Conm ssion Review and Adjudi catory Hearing or a
d-Party Request for Conmm ssion Review and Adjudi catory Hearing
in the tinme periods prescribed in Subsections 2.1.14, 2.2.4,
.5.3(b), as applicable, shall be dism ssed, unless good cause
hown for the late filing.
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(b) Failure to file a Request for Comm ssion
Revi ew and Adjudicatory Hearing, a Third-Party Request for
Commi ssi on Revi ew and Adj udi catory Hearing, or a Petition for
Intervention in the formand nmanner prescribed in Subsections
2.1.14, 2.2.4, or 2.5.3, as applicable, nmay result in dism ssal.

2.5.5 Filing

(a) Al pleadings in any adjudicatory proceedi ng
conducted under this Regulation shall be filed with the Secretary
to the Conm ssion.

(b) The effective filing date for a pl eading or
ot her document shall be the date it is received by the Secretary
or shall be the next day if it is received after regul ar business
hour s.

(c) Any person who files a pleading or other
docunment hereunder nust provide the Secretary wth a m ni num of
one (1) original and one (1) copy (for the Adm nistrative Hearing
Oficer). The Secretary shall not file any pleading or other
docunent until an original and one copy is provided. Additional
copies required by the person filing the pleading or other
docunent shall be provided to the Secretary at the tine of filing.

(d) Notwi thstanding the provisions of 2.5.5(c),
the Secretary nay accept facsimle copies transmtted over
tel ephone lines for filing as pleadings in cases. Only one copy
need be transmtted, and the Secretary shall file that copy.
Wthin three (3) business days of the filing, an original and one
(1) copy of the pleading or other docunent nust be received by the
Secretary.

(e) If copies are to be returned by nmail to the
person filing a pl eading or other docunent hereunder, the person
shall provide to the Secretary a sel f-addressed, stanped envel ope
W th proper postage.
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2.5.6 Form of Pl eadi ngs _or O her Docunents

(a) Any pleading or other docunent filed in any
adj udi cat ory proceedi ng brought under this Regulation shall be
captioned wth:

(1) "BEFORE THE ARKANSAS POLLUTI ON CONTROL

AND ECOLOGY COWM SSI ON';

(2) The nanes of the parties;

(3) The docket nunber assigned to the
proceeding, if avail able; and

(4) The permt nunber, if applicable.

(b) Each pleading or other docunent shall contain a
title which identifies it (e.g., Response to Notice of Violation,
Request for Conm ssion Review and Adjudi catory Hearing, Third-
Party Request for Conm ssion Review and Adj udi catory Heari ng,
Petition for Intervention, Mtion, or Brief).
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(c) The original of any pleading or other docunent
filed shall be signed by the person submtting it or by his
attorney and shall state the address and tel ephone nunber of the
person filing the pleading or other docunent.

(d) Acertificate of service upon all parties
identified in Subsection 2.5.1 shall acconpany all pleadings and
ot her docunents filed by any person in any adjudicatory proceedi ng
her eunder .

(e) The provisions of the subsection do not apply
to comrents submitted during a public comment period.

2.5.7 Service and Proof of Return

(a) A copy of any Notice of Violation, Request for
Commi ssi on Revi ew and Adjudi catory Hearing, or Third-Party Request
for Comm ssion Review and Adjudicatory Hearing filed with the
Secretary nust be served upon all parties identified in Subsection
2.5.1 by certified mail, return receipt requested, or by other
means provided in Rule 4 of the Arkansas Rules of Cvil Procedure.
The return recei pt or other proof of service nust be filed with
the Secretary.

(b) A copy of any pleading or other docunent,
ot her than as provided by Subsection 2.5.7(a), filed with the
Secretary shall be served in accordance with Rule 5 of the
Arkansas Rules of Civil Procedure upon all parties as identified
in Subsection 2.5.1. The pleading or other docunent shall contain
a certificate of service designating the nane and address of each
party served with a copy of the pleading or other docunent and the
manner (e.g., mail or hand-delivery) in which it was served. The
certificate of service shall be signed and dated by the person
filing the pleading or other docunment or his attorney. Service
pursuant to Subsection 2.5.7(b) upon a party represented by an
attorney is to be nade upon the attorney.

(c) Service upon the Director nust be nade by
serving the Departnent's Legal Division.
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2.5.8 Adm nistrative Hearing Oficer's Powers

(a) The Administrative Hearing O ficer appointed
by the Comm ssion shall preside over all adjudicatory hearings.

(b) The Adm nistrative Hearing Oficer shall be
subject to disqualification for bias, prejudice, interest, or any
ot her cause provided by law, or for any cause for which a judge
may be disqualified. Any party of record nay petition for the
di squalification of the Adm nistrative Hearing Oficer pronptly
after receipt of notice indicating that the individual wll serve
or upon discovering facts establishing grounds for
di squal i fication

(c) The Adm nistrative Hearing Oficer nay
exerci se the follow ng powers in adjudicatory proceedi ngs:

(1) To set the tine and place of prelimnary
heari ngs and adj udi catory heari ngs;

(2) Adm nister oaths and affirmations;

(3) Delegate authority to the Secretary to
sign orders on his behalf;

(4) 1ssue subpoenas;

(5) Hold conferences to encourage settl enent
or sinplification of issues;

(6) Conduct prelimnary hearings and
adj udi catory hearings; rule on interlocutory
notions, evidentiary matters, discovery, and
obj ections; maintain order; and oversee all other
matters necessary to pronote the just and efficient
adm ni stration of these hearings;

(7) Make recommendations to the Conm ssion on
di spositive notions and on requests for review of a
permtting decision in accordance with Subsection
2.5.13(b); and
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(8) Make a Recomrended Deci sion of the
Adm ni strative Hearing Oficer for the Comm ssion,
recommending that it affirm nodify, reverse, or
dismss, in whole or in part, the final decision of
the Director which is the subject of the
pr oceedi ng.

2.5.9 Recordi ng of Adjudicatory Hearings and Court
Reporter Costs

(a) Al prelimnary hearings involving Third-Party
Requests for Conm ssion Review and Adjudicatory Hearing, Petitions
for Intervention, or dispositive notions, and all adjudicatory
heari ngs conducted hereunder shall be electronically or
st enographically recorded by the Departnent or the Conm ssion.

(b) Any party of record to an adjudi catory hearing
may request the Adm nistrative Hearing Oficer to arrange for the
transcription of the proceeding by a court reporter. The party so
requesting shall pay the court reporter for the cost of
transcription.

(c) Only a transcription or recording of a
proceedi ng as provided in Subsections 2.5.9(a) and (b) shall
constitute the official transcription or recording of the
pr oceedi ng.

(d) Any party who cancels an adjudi catory hearing
or deposition two (2) or fewer working days prior to the
proceedi ng shall pay for any appearance fees charged by the court
reporter for the schedul ed appearance.

40



2.5.10 Subpoenas

(a) Any party of record to an adjudi catory hearing
may request that the Adm nistrative Hearing Oficer issue
subpoenas for the attendance of w tnesses or subpoenas duces
tecum The Administrative Hearing Oficer may, in his discretion,
deny issuance of a subpoena to prevent undue del ay, oppression,
harassnment, or other injustice to any party. The Adm nistrative
Hearing O ficer may give witten authorization to the Secretary to
i ssue subpoenas on his behal f.

(b) Upon issuance, the original and one copy of a
subpoena will be delivered to the requesting party who shall be
responsi bl e for having the subpoena served in accordance with Rule
45 of the Arkansas Rules of Cvil Procedure. All costs of service
and witness fees shall be the responsibility of the requesting
party. The return copy of the subpoena evi dencing service shal
be filed with the Secretary.

2.5.11 Rul es of Cvil Procedure

Procedural matters not addressed in this Part shall be
governed by the provisions of the Arkansas Rules of Civil
Procedure. It is the intent of this subsection to include, not
only the Arkansas Rules of Civil Procedure in force on the
effective date of this Regulation, but also all subsequent
anendnments of such rules in force at the tine they are invoked.

2.5.12 Ef f ecti veness of Orders During Conm SSion
Revi ew

(a) During the pendency of a Conm ssion review
(1) The denial of a permt shall stand;

(2) The issuance, nodification, or revocation
of a permt or that part of a permt which is
the subject of the appeal shall be stayed, unl ess
ot herwi se required by state or federal [|aw, and

(3) Al other final actions of the Director

shall remain in effect and shall be conplied with
by the parties thereto.
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(b) Notw thstandi ng the provisions of Subsection
2.5.12(a), upon request by any party, the Conm ssion may provide
for a stay, nodify the terns of a stay, or termnate a stay under
appropriate circunstances to avoid substantial prejudice to any

party.

(c) A request pursuant to Subsection 2.5.12(b)
must be in witing and filed with the Secretary. The Secretary
shall pronptly informthe Chairman of the filing of a request for
a stay or for nodification or termnation of a stay. The Chairnman
shall, in his discretion, either (1) grant a tenporary stay,
nodify a stay, or termnate a stay, and such action shall be
effective until the next regularly schedul ed Comm ssi on neeting;
or (2) direct the Secretary to place the request on the agenda for
the next regularly schedul ed Conm ssion neeting; or (3) call a
speci al Comm ssion neeting for the purpose of considering the
request. The Comm ssion's decision on the request shall be in the
formof a Mnute Order and shall state which specific terns or
condition(s) are affected by the decision. The decision shall be
pronptly mailed by the Secretary to all parties of record.

(d) Al ternms or conditions which are not
specifically addressed in the decision rendered pursuant to
Subsection 2.5.12(c) shall be stayed or remain effective as
provided in Subsection 2.5.12(a).

(e) To the extent conditions of any new permt are
stayed pursuant to this subsection, and if no alternative
conditions are specified in the witten stay decision, a facility
hol di ng an existing permt nust conply wth the conditions of the
exi sting permt which correspond to the conditions being stayed,
unl ess conpliance with the existing conditions would be
technol ogically inconpatible with conpliance with other conditions
of the new permt which have not been stayed. The burden of
proving this inconmpatibility shall rest with the permttee.

(f) The decision regarding a stay is final and not
appeal abl e.
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2.5.13 Prelimnary Hearing

(a) After a Request for Conm ssion Review and
Adj udi catory Hearing or a Third-Party Request for Comm ssion
Revi ew and Adjudicatory Hearing is filed with the Secretary, a
prelimnary hearing may be held, if necessary, for the
Admi ni strative Hearing Oficer to consider the sinplification of
the issues and other matters as may aid in the disposition of the
pr oceedi ng.

(b) Notwi thstandi ng the provisions of Subsection
2.5.13(a), a prelimnary hearing nust be held following the filing
of a Request for Conm ssion Review and Adjudicatory Hearing or a
Third-Party Request for Conm ssion Review and Adjudi catory Hearing
involving a permtting decision. This prelimnary hearing shal
be held within thirty (30) days of the date of filing the request.
At this hearing, the Adm nistrative Hearing Oficer shall devel op
a reconmended decision for the Conm ssion regarding the extent to
which, if at all, the request should be granted or denied and
whi ch parties should be allowed to partici pate.

In reaching this decision, the Adm nistrative Hearing Oficer

shal|l determ ne whether the parties qualify as proper parties
under Subsection 2.5.1, whether the issues are properly raised,
and whet her the pleadings conformw th the applicable requirenents
herein. No person other than the applicant or permttee nay raise
any issue in the hearing that was not raised during the public
comrent period on the record, unless the person raising the issue
shows good cause why the issue could not, with reasonable

di I i gence, have been di scovered and presented during the public
comrent peri od.

(c) At any prelimnary hearing, the Admnistrative
Hearing O ficer shall weigh the equities of any request for
expedited review and advance the case on the adm nistrative docket
as circunstances permt.
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2.5.14 Notice of Hearing

(a) The Administrative Hearing Oficer shal
schedul e the adjudi catory hearing and other proceedings. 1In the
appeal of a permtting decision, the Adm nistrative Hearing
O ficer shall schedule the hearing and ot her proceedi ngs so that
the matter will be submitted to the Comm ssion for fina
Conmmi ssion action within one hundred twenty (120) days after the
prelimnary hearing, unless the parties of record nutually agree
to a longer period of tine or the Adm nistrative Hearing Oficer
establishes a | onger period of tine for just cause.

(b) The Adm nistrative Hearing Oficer shal
i ssue, through the Secretary, a Notice of Hearing to all parties
of record. The notice shall be served at |east ten (10) business
days prior to the schedul ed date of the adjudicatory hearing and
shal | i ncl ude:

(1) The tine, date, and place of the
adj udi cat ory hearing;

(2) A statenent that all parties of record
are entitled to be present at the hearing, be
represented by counsel and present evidence and
argunent on all issues properly raised by any
pl eading filed in the proceeding;

(3) A statenent that the hearing will be
el ectronically or stenographically recorded; and

(4) A statenment that testinony taken at the
hearing will be taken under oath.
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2.5.15 Settl enents

(a) If amtter for which a Request for Comm ssion
Revi ew and Adj udi catory Hearing has been filed is resolved by a
settlenent of the parties prior to the hearing, the Departnent
shall give the Comm ssion notice of the resolution of the matter
by filing a copy of the executed settlenment agreenment with the
Secretary. The filing of a settlenent agreenent which contains
| anguage stating that the Request for Comm ssion Review and
Adj udi catory Hearing is withdrawn shall, w thout further
Commi ssi on action, cause the docket to be inmediately cl osed.

(b) The Adm nistrative Hearing Oficer shall make
a report on each settled case to the Comm ssion.

(c) The docket closed pursuant to Subsection
2.5.15(a) shall be subject to being reopened upon Conmm ssi on
initiative in accordance with Subsections 2.1.15, 2.2.5, 2.3.5, or
2.4.4, or in response to a petition under Subsection 2.3.7(b) to
set aside a Consent Adm nistrative Order settling an
adm ni strative enforcenent action.

2.5.16 Conduct of Adjudi catory Hearings

(a) Presentation of Evidence

The party of record bearing the burden of proof shall present
its evidence first with the opportunity for rebuttal after
presentation of evidence by the opposing party(ies) of record,
unl ess the Adm nistrative Hearing Oficer otherwise directs for
t he conveni ence of the parties and witnesses and in the interest
of justice.

(b) Standard of Review

The standard of review in an adjudicatory hearing is a
preponderance of the evidence.

(c) Acceptance of Evidence

(1) The Admnistrative Hearing Oficer shal
receive into evidence any testinony or other
evidence that is adm ssible under the Arkansas
Rul es of Evidence, but evidence nay be excluded if
it isirrelevant, immterial, or unduly
repetitious. The Adm nistrative Hearing O ficer
shall have discretion to receive any evidence that
may assist in a proper determ nation of the
pertinent facts, even though such evidence m ght
not strictly be adm ssible under the Arkansas
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Rul es of Evidence. The discretion of the

Adm ni strative Hearing Oficer to deviate from
the custonmary rul es of evidence shall not extend,
however, to matters which would inpair a privilege
establ i shed by | aw.

(2) The Administrative Hearing Oficer may in
is discretion allow a party to introduce testinony
by tel ephonic neans if all the parties to the
proceedi ng agree to the procedural manner in which
the testinony shall be offered and recorded.

2.5.17 Recommended Deci sion of Adm nistrative Hearing

Oficer

Upon the conclusion of an adjudicatory hearing, unless the
matter is resolved by stipulation or settlenent by the parties
prior to the hearing, the Adm nistrative Hearing Oficer shal
issue a witten Recommended Decision to the Conm ssion for action
at a reqgularly schedul ed neeting. The Admi nistrative Hearing
O ficer shall cause the Recommended Decision to be mailed with a
certificate of service to all parties of record.

2.5.18 Conmmi ssi on Revi ew

(a) Commi ssion review of any appeal ed or contested
matter shall be a de novo review of the record conpiled by the
Admi ni strative Hearing Oficer. However, the Conmm ssion nmay vote
to consi der additional evidence in accordance with Subsection
2.5.20.

(b) The record before the Commi ssion on review

shal |l consist of:
(1) The docunent constituting the Director's

deci si on;
(2) Al pleadings, notions, and internediate
rulings;
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(3) Al exhibits admtted during the hearing
and a transcript of the recording of the hearing,
i f a transcript has been made; and

(4) The Reconmmended Deci sion of the
Admi ni strative Hearing O ficer, which shall include
any proposed findings of fact and concl usi ons of
I aw.

(c) The decision of the Conmm ssion upon review of
a matter shall be by majority vote of the Comm ssioners present;
shall be issued in the formof a "Mnute Order”; and shall either
affirm nodify or reverse, in whole or in part, the Recommended
Deci sion of the Adm nistrative Hearing Oficer. Alternatively,
the Comm ssion may, by Mnute Order, remand the natter with
directions to the Admnistrative Hearing O ficer or Director for
further proceedings. The Secretary shall serve a copy of the
M nute Order upon all parties of record to the proceeding no | ater
than ten (10) business days after the Mnute Order is executed by
t he Comm ssi on.

(d) The Comm ssion's vote to affirmor reverse the
Recommended Deci sion shall constitute final Comm ssion action for
t he purposes of appeal.

2.5.19 Oral Arqgunent Before the Commi ssi on

(a) Request for Oral Argunent

(1) Any party of record may request ora
argunent on a Reconmmended Deci sion before the
Commi ssion by filing a witten request wth the
Secretary no |ater than twenty (20) days after the
Recomended Deci si on has been mailed to all
parties.

(2) The request must contain the factual

obj ections and | egal issues to be addressed and the
relief sought fromthe Comm ssion
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(b) Copies of Docunents for Conm ssioners

(1) At the sane tinme a party files a request
for oral argunent, the party shall also provide to
the Secretary a sufficient nunber of copies of the
request and of its post-hearing brief and proposed
findings of fact and conclusions of law, if any of
these materials were filed wth the Secretary, for
the Secretary to deliver a copy to each of the
Conmi ssi oners.

(2) At the sane tine a party files a request
for oral argument, the party may, at its
di scretion, al so provide to the Secretary a
suf ficient nunber of copies of all or parts of
the transcript, of any exhibits admtted into
evi dence, and of any ot her pl eading filed with
the Secretary, for the Secretary to deliver a
copy to each of the Comm ssioners.

(c) Failure to Conply with Tine Limtation

Any party failing to file a request for oral argunent within
the twenty (20)-day period required by Subsection 2.5.19(a)(1)
shall not be permitted to present oral argunent.

(d) Requirenents for Qpposing Party(ies)

(1) Any party of record opposing a request
for oral argunent need not file a request in order
to orally respond to the oral argunent, but nay, at
its discretion, file a witten response to the
request.

(2) If arequest for oral argunent is filed,
t he opposing party(ies) of record nust provide to
the Secretary a sufficient nunber of copies of its
response, its post-hearing brief and proposed
findings of fact and conclusions of law, if any of
these materials were filed wth the Secretary, for
the Secretary to deliver a copy to each of the
Conmi ssi oners.
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(3) The opposing party(ies) of record may, at
its discretion, provide to the Secretary a
sufficient nunber of copies of all or parts of the
transcript, of any exhibits admtted into evidence,
and of any other pleading filed with the Secretary,
for the Secretary to deliver a copy to each of the
Conmi ssi oners.

(4) Any pleadings or copies described in
Subsection 2.5.19(d) nust be filed with or provided
to the Secretary no later than ten (10) busi ness
days following the filing of the initial request
for oral argunent pursuant to Subsection
2.5.19(a).

(e) Service Upon Parties

Any party filing any docunent or providing copies for the
Commi ssi oners pursuant to Subsection 2.5.19 nmust, unless the
parties agree otherw se, serve all parties of record with a copy
of all such materials in accordance with the procedures for
service set forth in Subsection 2.5.7(b).

(f) Appearance on Agenda

If a request for oral argunent is filed at any tine after
12: 00 noon on the twentieth (20) business day precedi ng the next
regularly schedul ed Comm ssion neeting, the matter for which oral
argunent is requested will be renoved fromthe agenda for that
meeting and placed on the agenda for the following regularly
schedul ed Comm ssi on neeti ng.

(g) Exception to Deadlines

Any or all of the deadlines contained in Subsections
2.5.19(a), (d)(4), and (f) nmay be nodified by order of the
Admi ni strative Hearing Oficer if necessary to assure conpliance
wi th any deadline for Comm ssion action contained in any
applicable statute.
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(h) Time Allowed for Presenting Oral Argunent

(1) The party requesting oral argunent
pursuant to Subsection 2.5.19(a) and all other
parties of record supporting the request shall be
al l owed an oral argunment of no nore than a conbi ned
total of fifteen (15) m nutes, unless extended by
the Comm ssion. The party(ies) may retain a
portion of the fifteen (15)-mnute tinme period
for rebuttal

(2) The opposing party(ies) of record will be
permtted no nore than a conbined total of fifteen
(15) mnutes to respond, unless extended by the
Conmi ssi on.

(i) Prohibition on New Evi dence

No evi dence concerning a matter on review that has not
previously been included in the record shall be offered to or
consi dered by the Comm ssion during its review, except as provided
in Subsection 2.5.20.

(j) Questioning by Conmissioners

Fol | ow ng an oral argunent, the Chairman shall allow each
Commi ssi oner to question the attorneys for each party of record
and any persons who presented the oral argunent. No other persons
shall be questioned by the Comm ssioners, except for the
Adm nistrative Hearing O ficer

2.5.20 Addi ti onal Evi dence

(a) If a party of record requests an opportunity
to supplenent the record with additional evidence and is able to
satisfactorily denonstrate to a majority of the Comm ssion that
the evidence is material to the issues and was unavail abl e at the
time of the adjudicatory hearing despite the best efforts of the
party to procure the evidence, then the Comm ssion may renand the
matter to the Admnistrative Hearing Oficer to take further
testinony and evidence in the matter or direct that the Director
reconsi der the matter based on the additional evidence before the
matter i s considered by the Conm ssion.
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(b) The requesting party shall file an affidavit
wWith the Secretary describing the circunstances as to why the
addi ti onal evidence was not available at the tinme of the
adj udi catory hearing and why the information is nmaterial to the
i ssues. A copy of the affidavit shall be furnished to all parties
of record at | east ten (10) business days prior to the date the
Commi ssi on neets to consider the request.

2.5.21 Prohibition on Ex Parte Conmuni cati on

(a) No party of record, or representative thereof,
to a pendi ng adjudi catory proceeding shall attenpt by any neans to
comruni cate ex parte with any nmenber of the Comm ssion or the
Adm nistrative Hearing O ficer regarding that proceeding.

(b) Any flagrant violation of this subsection may
constitute grounds for denying the relief sought by the offending

party.

(c) Any nenber of the Conm ssion or the
Adm ni strative Hearing O ficer who received an ex parte
comruni cation in violation of this subsection may be disqualified
fromthe proceeding if necessary to elimnate the effect of the
comruni cation. Alternatively, other appropriate action may be
taken, such as witing a nmenorandum di scl osing the ex parte
communi cation for the files for the proceeding.

2.5.22 Actions for Declaratory O ders

(a) Any permttee or person subject to regulation
by the Comm ssion or the Departnment may petition the Conm ssion
for a declaratory order as to the applicability of any rule,
statute, permt, or order enforced by the Comm ssion or the
Depart nment . The petition shall be processed in the sane manner
as a Request for Conmm ssion Review and Adj udi catory Heari ng.

(b) A declaratory order shall constitute fina
Conmi ssion action for the purposes of appeal.
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2.6 APPEALS

2.6.1 Finality of Decisions

No order of the Director on any enforcenent or emergency
matter, nor on any permtting decision, construction assistance
deci sion, or grants or | oans decision, shall be construed to
constitute final agency action on the matter unless and until all
procedures and renedi es hereunder for hearing and revi ew have been
conpleted or the tinme periods for initiating those procedures have
expi red.

2.6.2 Filing of Return and Record

Upon service of a Notice of Appeal froma Conm ssion's
decision in adjudicatory matter, the Director shall, through
counsel, file with the court wherein the appeal is |odged a
return, including the record of the proceedings in the matter,
whi ch shall include all itens specified in Subsection 2.5.18(b)
and a copy of the "Mnute Order"” of the Comm ssion's decision on
the matter.
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3 PART 3. RULEMAKI NG

3.1 PUBLI C NOTI CE
3.1.1 Public Notice Required

Prior to the adoption, anmendnent or repeal of any regul ation,
t he Comm ssion shall give at |east twenty (20) days notice of a
public hearing on the proposed rul enaki ng deci si on.

3.1.2 Publication of Notice

The notice shall be mailed to all persons requesting advance
notice of rul emaki ng and shall be published in appropriate
i ndustry, trade, professional or public interest publications
chosen by the Conmi ssion and at | east twice in a newspaper of
statew de circul ation

3.1.3 Contents of Notice

The notice shall include:

(1) Reference to the legal authority under which the rule is
pr oposed;

(2) Either the ternms or substance of the proposed rule and a
description of the subjects and issues invol ved;

(3) The tine, place and manner for subm ssion of witten and
oral comrents; and

(4) A statenment that copies of the proposed rule are
avai |l able at the Departnent and in | ocal depositories.
3.2 PUBLI C HEARI NG
3.2.1 Public Hearing Required

No regul ation shall be adopted, anmended or repeal ed by the
Commi ssion until after a public hearing is held, except as
provided in Section 3. 3.
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3.2.2 Publ i ¢ Heari ng Proceedi ngs

The presiding officer at the public hearing shall be any
Commi ssi oner or the Comm ssion's designee. At the hearing, any
i nterested person nay subnmt comrents, witten or oral, on the
proposed rul emaking action. Oal coments shall be
stenographically or electronically recorded. At any tine during a
public hearing, the presiding officer may continue the hearing
until all oral comments have been heard or nmay determne not to
receive additional oral comments at that hearing if he or she
determ nes that additional coments woul d not serve a usefu
pur pose or would be repetitious or unduly tinme consum ng.

3.2.3 Witten Comments

Witten comments are preferred. The period for receiving
written comrents shall begin on the day of publication of public
notice and shall extend ten (10) busi ness days beyond the date of
the public hearing. The period for witten conments nmay be
extended by the presiding officer at the public hearing for up to
an additional twenty (20) days.

3.3 EMERGENCY RULEMAKI NG

| f the Conm ssion determ nes that immnent peril to the
public health, safety or welfare requires inmediate rul emaki ng
action, the Conm ssion nmay waive or reduce the notice requirenents
of Sections 3.1 and 3.2. The Commi ssion nust docunment the facts
and reasons justifying energency neasures. For the purpose of
this Section, the inmnent |oss of federal funding, certification
or authorization for any program adm ni stered by the Depart nent
shall establish a prina facie case of immnent peril supporting
enmergency rul emaking. No regul ation adopted pursuant to this
Section shall be effective for nore than ninety (90) days, unless
ot herwi se al |l owed by | aw.
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3.4 THI RD- PARTY PETI TI ON FOR RULEMAKI NG
3.4.1 Third-Party Petition Authorized

Any person may petition the Conm ssion for the issuance,
anendnent or repeal of any regulation or part thereof.

3.4.2 Contents of Petition

The petition shall be captioned as a pleading to the
Commi ssion and shall contain a detail ed explanation of the changes
proposed and the reasons the changes are necessary. The
petitioner shall attach a mark-up copy of the regul ation, or
portion thereof, indicating all changes proposed in the petition.

3.4.3 Deadl i ne for Conm ssion Action on Third-Party
Petitions

Wthin sixty (60) days of the date of petition subm ssion,
the Comm ssion shall either initiate rul emaki ng procedures or deny
the petition. A decision to initiate rulemaking procedures does
not constitute an endorsenent of the proposed change to existing
rules. |If the Commi ssion denies the petition, the reasons
therefor shall be stated in witing to the petitioner. This
denial shall constitute final Comm ssion action for the purposes
of appeal .

3.4.4 Thi rd-Party Rul enaki ng Procedures

(a) If the Comm ssion initiates rul emaking
procedures in response to a third-party petition, the Comr ssion
shal | cause notice of the proposed regulation to be given as
provided by Section 3.1, and shall hold a public hearing as
required by Section 3. 2.

(b) The Comm ssion may direct the proponent of a
third-party rule to conpile or produce portions of the rul emaki ng
record required by Subsection 3.6.1. 1In all cases the proponent
of a third-party rule shall prepare a proposed Statenent of Basis
and Purpose required by Subsection 3.6.2 for the Comm ssion's
review prior to its final rulemaking decision.
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(c) (1) Prior to the close of the public coment
period, the Departnent shall state its position on
any proposed third-party proposal to change
regulations in witing for the record.

(2) The Departnent shall prepare its own
proposed Statenment of Basis and Purpose at the
cl ose of the public comment period pursuant to the
gui del i nes of Subsection 3.6.2. This Statenent
shal |l include a proposed responsive sunmary as
requi red by Subsection 3.6.2(2).

(3) Upon consideration of the petitioner's
and the Departnent's positions and proposed
St atenents of Basis and Purpose, the Comm ssion nay
issue its final ruling, or order whatever further
rul emaki ng proceedings it deenms appropriate, giving
due regard to the right of the public to fair
notice as provided by this regulation.
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3.5 REGULATI ONS MORE STRI NGENT THAN FEDERAL REQUI REMENTS

3.5.1 Notice of Mdre Stringent Requl ations

Any regulation that is nore stringent than federal
requirenments as defined in Subsection 3.5.3 of this regulation
shall be identified as such in the public notice described in
Section 3.1 of this Part.

3.5.2 Econoni c | npact/ Envi ronnental Benefit Anal ysis

Requi r ed

(a) Prior to submtting for public notice a
proposed regulation that is nore stringent than federal
requi renments, the Conm ssion shall cause to be prepared an
anal ysi s evi denci ng due consi deration of the econom c inpact and
environnmental benefit of the regulation upon the state, including
those entities that will be subject to the regulation. The
anal ysis shall be prepared by the proponent of the nore stringent
regul ati on based upon infornmation reasonably available at the tine
of public notice. The inpact/benefit analysis shall be avail able
for comment during the coment peri od.

(b) Nothing in Section 3.5 shall be construed as a
limtation upon the Conm ssion's discretion to require economc
anal ysis of any proposed rul emaki ng deci si on.

3.5.3 Definition of Requlation Mire Stringent Than
Federal Requirenents

A regulation that is "nore stringent than federa
requirenments” is a reqgulatory standard, effluent limt, procedure
or other requirenent which is nore stringent than that which is
expressly addressed by a federal regulation or presented as a
m ni mum requi rement for state program authori zati on.
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3.5. 4 Eval uati on of Econom c | npact/ Envi r onment al
Benefi t

Foll owi ng the public comrent period, the Conmm ssion shal
review all comments on the original inpact/benefit analysis and
include in the Statenent of Basis and Purpose for the final
rul emaki ng deci sion a discussion denonstrating reasoned eval uati on
of the relative inpacts and benefits of the nore stringent
regul ati on.

3.6 RULEMAKI NG RECORD
3.6.1 Record

The Comm ssion shall conpile a rul emaking record consisting
of , as appropriate:

(a) Copies of all public notices required by
Section 3.1;

(b) The proposed regul ation as published for
public notice;

(c) In the case of third-party or energency
rul emaki ng, all docunents required by Sections 3.3 or 3.4,

(d) An electronic or stenographic record of al
oral comrents received during the public hearing and any
supporting materials;

(e) Copies of all witten comments and any
supporting materials received during the public comment period or
publ i c hearing;

(f) The econom c inpact/environnmental analysis
required by Section 3.5, if applicable;

(g) The Statenent of Basis and Purpose descri bed
in Subsection 3.6. 2;

(h) The final regulation adopted by the
Conmi ssi on; and

(i) In the case of the denial of a rul emaking
petition pursuant to Section 3.4, the petition for rul emaking and
the Comm ssion's witten statenent setting out the reasons for
deni al .
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3.6.2 St at enent of Basi s and Pur pose

Upon adoption of the final regulation, the Comm ssion shal
cause to be prepared a conci se general statenent of the basis and
purpose for the regulation. At a mninum the Statenent of Basis
and Purpose shall incl ude:

(1) An explanation of the necessity for the regulation;

(2) A responsive summary whi ch groups public comments into
simlar categories and expl ains why the Comm ssi on accepted or
rejected the rationale of each category; and

(3) A denonstration that any technical regulation or
standard i s based upon generally accepted scientific know edge or
engi neering practices, with appropriate references to technical
literature or witten studies conducted by the Departnent. |[If a
standard or regulation is identical to a regulation pronul gated by
the United States Environmental Protection Agency, this subsection
shall be satisfied by reference to the Code of Federa
Regul ati ons.

3.7 CHANGCES IN A REGULATI ON AS A RESULT OF PUBLI C COVMENT

If, as a result of comments, the Comm ssion changes a
proposed regul ation to the extent that the rule would have an
ef fect not previously expressed in the notice required in Section
3.1, the Conm ssion shall provide another adequate public notice
and public comment period. This subsection shall not require a
second public notice and public coment period if the final
regulation is a logical outgrowh of the regulation proposed in
the prior notice.

3.8 | NCORPORATI ON BY REFERENCE

The Comm ssion may, through incorporation by reference, adopt
as regulations all or portions of the provisions of other |aws
(i.e., statutes or regulations). Unless a contrary intent is
expressly stated, any adoption by specific or descriptive
reference to another |aw shall be construed as though the
referenced | aw were set forth in the Conm ssion regulation |line
for line, word for word. The effective date of any | aw adopted by
reference shall be the effective date of the Conmm ssion
regul ation, not that of the referenced law. Further, unless a
contrary intent is expressly stated, the Conm ssion adopts a
referenced law as it exists at the date of Comm ssion
promnul gati on, and subsequent changes in the referenced | aw do not
affect the provisions of regul ati ons adopted by the Comm ssion.

3.9 ANMENDVENT OF REGULATI ONS
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When anendi ng portions of an existing regulation, the
Commi ssion's deliberations shall be restricted to those proposed
anendnment s described in the public notice. Rulenaking proceedi ngs
concerning legally required periodic update of regul ati ons shal
be restricted to Departnent staff proposals. Nothing in this
section shall be construed as a limt upon the right of third
parties to petition for the amendnent of a regulation in separate
rul emaki ng proceedi ngs.

3.10 EFFECTI VE DATE OF RULEMAKI NG DECI SI ONS

Any rul emaki ng deci sion of the Comm ssion is final. Any
person who reasonably considers hinself injured in his person,
busi ness or property by a rul enaki ng decision may, within thirty
(30) days after the rul emaking decision is filed wwth the Ofice
of the Secretary of State, judicially appeal the decision to the
appropriate circuit court, as provided in Arkansas Code Annot ated
88-4-222.

3. 11 | NTENT AND CONSTRUCTI ON

The rul emaki ng procedures set out in Part 3 are nerely
m ni mum procedures that must be foll owed before the Conm ssion
adopts a proposed regulation. Nothing in this Part shall be
construed as restricting the authority of the Conmission inits
rul emaki ng capacity to direct the proponents or opponents of a
proposed rule to submt additional factual data or legal briefs as
t he Comm ssi on deens necessary, or to nmake individual proponents
or opponents of a proposed regul ati on avail abl e for questioni ng by
the Comm ssion. The Conm ssion may enter such orders as may be
necessary to efficiently conduct and concl ude any rul enaki ng
pr oceedi ng.
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4 PART 4. OTHER PROVI SI ONS

4.1 ADDI TI ONAL PUBLI C PARTI Cl PATI ON REQUI REMENTS

In addition to the provisions in this Regul ati on regardi ng
public notice or public hearing, the Conm ssion and the Depart nent
shall conply with any other applicable state or federal public
noti ce or public hearing requirenents.

4.2 COW TTEES OF THE COVM SSI ON

4.2.1 CGeneral Provisions

(a) The Chairman nay appoint one or nore
comm ttees conprised of Conmm ssion nenbers to act in an advisory
capacity to the full Conmm ssion.

(b) Mnutes shall be kept of commttee neetings
and presented to the full Conmm ssion. Tape recordings of
commttee nmeetings shall be nmaintained by the Secretary for a
period of not |ess than one year.

4.2.2 Appeals Committee

The Appeals Commttee is to review issues raised in a request
for oral argument by a party or parties to the adjudicatory
heari ng. The Comm ssion Chairman will|l decide which issues, if
any, shall be referred to the Appeals Committee.

4.3 SPECI AL COW SSI ON MEETI NGS

4.3. 1 Calling of Special Meetings

Speci al Conm ssion neetings may be called at the discretion
of the Chairman. Alternatively, if two (2) or nore Conmm ssioners
submt witten requests for such a neeting to the Chairnman, the
Chai rman shall call a special Comm ssion neeting.
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4.3.2 Noti ce
The Chairman shall call a special Conm ssion neeting by
delivering witten notice to each Commi ssi oner.

4.3.3 Agenda
The Secretary shall prepare an agenda listing the topics for

any special Comm ssion neeting and shall deliver it to each
Conmi ssi oner and the Director.

4.4 | NAPPLI CABI LI TY

The provisions of Parts 1 and 2 do not apply to the
Departrment's regul ati on of surface coal m ning and recl amation
pursuant to the Arkansas Surface Coal M ning and Recl amati on Act
of 1979, as anended, Arkansas Code Annotated 815-58-101 et seq.,
nor to Comm ssion Regul ation No. 20 (Arkansas Surface Coal M ning
and Recl amation Code), as anended.

4.5 REPEALER

Al rules or regulations or parts thereof, adopted pursuant
to the | aws adm ni stered by the Conm ssion or the Departnent,
whi ch
are in conflict with the provisions of this Regulation are hereby
repealed to the extent of such conflict.

4.6 SEVERABILITY

I f any provision of this Regulation or the application
thereof to any person or circunstance is held invalid, such
invalidity shall not affect other provisions or applications
hereof which can be given effect without the invalid provision or
application, and to this end, provisions of this Regulation are
decl ared to be separabl e and severabl e.

4.7 EFFECTI VE DATE

This Regul ation shall be in full force and effect twenty (20)
days after it is filed wwth the Secretary of State.
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| nt roducti on

The "Gui de t o Conm ssi on Operations” serves to make t he public
aware of various procedures followed by the Arkansas Pollution
Control and Ecol ogy Conmi ssion. It includes information on howthe
Comm ssion prepares its neeting agendas, descri bes agenda topics,
and explains the nethods for appearing before the Conm ssion.
These are informational procedures that have not been adopted as
Commi ssion rules or regulations. The Comm ssion may revise the

"CQui de to Conm ssion Operations" at any tine.
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1 COW SSI ON MEETI NGS

1.1 Agenda Topics for Reqular Comm ssion Meetings

Rout i ne agenda t opi cs appearing on the Comri ssion's regularly

schedul ed neeting agenda shall include:
1.1.1 Call Meeting to Order
1.1.2 Rol | Call.
1.1.3 Approval of M nutes.
1.1.4 I ntroduction of Guest(s).
1.1.5 Depart ment Reports.
1.1.6 Publ i ¢ Comment s.
1.1.7 Commi ssioners'/Committees' Reports.
1.1.8 Adm ni strative Hearing Oficer Decisions.
1.1.9 Adj our n.

1.2 Agenda Devel opnent and Miling

1.2.1 The Chairman, Comm ssioners, Departnent, and
Adm nistrative Hearing Oficer shall submt agenda itens and
supporting materials, if any, to the Secretary not |ater than
fourteen (14) cal endar days prior to the Comm ssioner's regqular
neet i ng.

1.2.2 The Secretary shall telefax or nail the tentative
agenda to the Chairman for reviewnot |ater than ten (10) cal endar
days prior to the regul ar neeting. The Chairnman shoul d provi de any
revisions to the Secretary within one (1) calendar day of the
recei pt of the tentative agenda.

1.2.3 The tentative agenda and supporting naterials are

to be mailed to all Conmm ssioners seven (7) cal endar days prior to
the Comm ssion's regul ar neeting.
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1.2.4 The deadline for adding new itens to the agenda
shall be ten (10) cal endar days prior to the regular neeting. 1In
the Chairman's discretion, additional agenda itens may be added
after the deadline.

1.2.5 The Secretary shall notify the Chairman of any
request to add an itemto the agenda during the ten (10) cal endar
day period prior to the regular neeting. The Chairman shall have
conpl ete discretion in determ ning whether an itemis added to the
agenda.

1.2.6 Itens which nay be added to t he agenda at any tine
wi thout prior approval of the Chairman include: reconmended
decisions from the Adm nistrative Hearing O ficer; request to
i npose, term nate or nodify a stay; and settl ements of adjudicatory
pr oceedi ngs.

1.3 Request to Appear Before Conmi SSion

1.3.1 Any person may seek to appear before the
Conmmi ssion by submtting a witten request to the Secretary.

1.3.2 Inthe witten request, the person nust identify
t he topi c and reasons for appeari ng before the Comm ssi on and nust
state what Conm ssion action the person seeks, if any. Any
materials for distributionto the Conm ssion should be includedin
the witten request. The request and all supporting nmaterial shall
not exceed a total of three (3) doubl e-spaced typewitten pages or
four (4) handwitten pages.

1.3.3 The Secretary shall provide the Chairman with a
copy of the witten request. In the Chairman's discretion, the
request may be added to the agenda as a specific business matter.
In the event the request is not added to the agenda as a specific
busi ness matter, the requesting party nmay address the Comm ssion
during the "Public Conment"” portion of the agenda.
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1.4 Public Comments

1.4.1 Any person nay address the Conm ssion during the
tinme allocated on the agenda for "Public Comments."” Any person
conpleting a card shall be all owed to address the Commi ssi on before
any person not conpleting a card.

1.4.2 The Chairman will wusually allow any person to
speak for five (5) mnutes during the "Public Comrents"” portion of
the neeting but shall have the discretion to extend or reduce the
five (5)-mnute period of tine.

1.4.3 Any person who is a party to or a witness in a
pendi ng adjudi catory proceeding, or who is an attorney or other
representative for such a person, shall not be all owed to address
t hi s Conm ssi on during the "Public Conments"” portion of the neeting
on any issue which is under consideration by the Adm nistrative
Hearing O ficer or the Conm ssion.

File: EASMITH\COMMISDOC\Reg8Revisions\FullReg8050400.wpd

4-G



	Regulation 8
	TABLE OF CONTENTS
	PART 1. STATEMENT OF PURPOSE AND DEFINITIONS
	1.1 PURPOSE AND INTENT
	1.2 DEFINITIONS

	PART 2. ADJUDICATORY PROCEEDINGS
	2.1 PERMITTING DECISIONS
	2.2 CONSTRUCTION ASSISTANCE, GRANTS, AND LOANS DECISIONS
	2.3 ENFORCEMENT ACTIONS
	2.4 EMERGENCY ACTIONS
	2.5 PRACTICE AND PROCEDURE
	2.6 APPEALS

	PART 3. RULEMAKING
	3.1 PUBLIC NOTICE
	3.2 PUBLIC HEARING
	3.3 EMERGENCY RULEMAKING
	3.4 THIRD-PARTY PETITION FOR RULEMAKING
	3.5 REGULATIONS MORE STRINGENT THAN FEDERAL REQUIREMENTS
	3.6 RULEMAKING RECORD

	PART 4. OTHER PROVISIONS
	4.1 ADDITIONAL PUBLIC PARTICIPATION REQUIREMENTS
	4.2 COMMITTEES OF THE COMMISSION
	4.3 SPECIAL COMMISSION MEETINGS
	4.4 INAPPLICABILITY
	4.4 INAPPLICABILITY
	4.5 REPEALER
	4.6 SEVERABILITY
	4.7 EFFECTIVE DATE

	GUIDE TO COMMISSION OPERATIONS
	Introduction
	1 COMMISSION MEETINGS


